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Minutes of the Recessed Meeting of the

Board of Adjustment

Wednesday, May 5, 2010

9:00 a.m.

Recessed from April 27, 2010

Chairman Webber called the meeting to order at 9:10 a.m.

ROLL CALL

Present:
Stephen Webber, Chairman

Bob Cameron

Peggy Dahle, Alternate (seated during meeting)

Robert Gibbons, Seated Alternate

John Kilby

Werner Maringer

Nancy McNary

Vicki Smith, Alternate



Wayne Hyatt, Council Liaison

Also Present:
Chris Callahan, Town Attorney



Mike Egan, Community Development Attorney 

Sheila Spicer, Zoning Administrator, Recording Secretary



HEARINGS

(A) ZA-2010001, a Petition for Appeal of Administrative Determination from Stephen Duncan Regarding the Zoning Administrator’s Interpretation of Section 92.042 (F) (1) of the Town of Lake Lure Zoning Regulations Pertaining to Occupancy Limits in Residential Vacation Rentals 

Mr. Duncan was represented by his attorney, Craig Justus.  The Zoning Administrator was represented by Town Attorney, Chris Callahan.  

The following people were sworn in:

Ms. Spicer

Mr. Duncan

Charles Lattimore, Senior Building Inspector, Rutherford County Building Inspections

Randy Hardin, Assistant Fire Chief, Town of Lake Lure

Mr. Maringer asked Mr. Egan to explain the Board’s role in deciding an appeal of an administrative determination.  Mr. Egan responded that the Board’s function is to determine whether the Zoning Administrator’s decision is in compliance with the Zoning Regulations.  Mr. Maringer stated in this case the Zoning Administrator made a determination that the appellant’s residence does not have adequate emergency egress.  He questioned the relevance of some of the lines of questioning based on the Board’s role in this case.  Mr. Egan pointed out that all of the evidence has not been presented yet.  He advised waiting until all evidence has been presented before determining the relevance of any particular piece.  Mr. Justus stated one issue being argued is whether or not Mr. Duncan’s home is a grandfathered vacation rental.  He stated he feels this issue is relevant and something the Board should rule on.  Mr. Egan agreed that issue is relevant. 

Mr. Justus repeated his challenge of the participation of Board members Maringer and McNary due to their roles on the SFD/VR Stakeholders Committee prior to the adoption of the Residential Vacation Rental (RVR) ordinance. To support his argument, Mr. Justus presented several exhibits including some personal emails generated by Ms. McNary. After reviewing the documents presented and hearing the arguments for and against recusing these members, Chairman Webber again asked if either member wished to recuse themselves.  Both members declined.  Chairman Webber, Mr. Gibbons, and Mr. Kilby then voted to excuse Ms. McNary; Mr. Maringer voting nay.  All members voted not to excuse Mr. Maringer. Chairman Webber pointed out that Ms. McNary being excused from the hearing was no reflection upon her integrity or ability to render a fair decision. Since there was a mere perception of the possibility of bias, it was in the best interest of the applicant that she be excused. Ms. Dahle took Ms. McNary’s place on the Board as she had been present for the entire hearing. After conducting additional voir dire, Mr. Justus stated he would not challenge Ms. Dahle’s ability to render an impartial decision. 

In response to questioning by Mr. Justus, Mr. Lattimore testified that the Building Code does not require residences built prior to the adoption of the Building Code to be brought into compliance with the existing Code.  He also testified that when a structure is changed from a residential to a commercial use, the structure would have to comply with the Building Code.

Mr. Hardin then testified that he accompanied Ms. Spicer when she inspected Mr. Duncan’s property.  He confirmed Ms. Spicer’s testimony concerning emergency egress from the master bedroom and offered his opinion that the lack of an alternative means of egress would constitute a safety hazard.

Mr. Duncan was called as a witness by both Mr. Callahan and Mr. Justus.  His testimony is summarized below.  He purchased the property at 281 Sidney Lanier Drive in December of 1990 as his residence.  He subsequently moved to Asheville and rented the property to a series of tenants.  In May of 2006 he entered into a property management agreement with Distinctive Mountain Lodging and began using the property as a vacation rental.  He has on several occasions rented the home to parties with as many as eight occupants.  He has installed some safety features in the home, such as a fire extinguisher and smoke detectors even though he is not required to do so by the Building Code.  He confirmed that Ms. Spicer informed him she would issue him a permit for eight occupants if he changed out one of the windows in the master bedroom.  He said he refused to do so because it would affect the stone work on the exterior of the property and because he has a constitutional right to continue to use his property in the way he has historically.

Mr. John Moore was called to the stand by Mr. Justus and was sworn.  He testified he currently serves as a commissioner on the Lake Lure Town Council.  He said he owns two houses in Lake Lure which he has used as vacation rental properties.  At the request of Mr. Justus, he authenticated numerous documents.

Mr. Callahan addressed the Board and stated that the town clerk did not have an opportunity to authenticate the many documents provided by the appellant as applicant’s exhibits 1 through 18 and he would therefore not agree that those exhibits are true and accurate documents. He stated the town clerk instead certified the town copies of these documents and presented these as evidence. Mr. Callahan and Mr. Justus then presented their closing arguments. There was no further testimony, so Chairman Webber closed the public hearing.

Mr. Egan advised the Board that there were a number of issues raised that he believes are outside the power of the Board. He reminded the Board their role is to rule on whether or not the Zoning Administrator applied the Zoning Regulations appropriately. After a lengthy deliberation, the Board took the following action:

Mr. Kilby made a motion to reverse the decision of the Zoning Administrator with regard to this case. Ms. Dahle seconded the motion. The Board voted unanimously against the motion and, thus, not to reverse the Zoning Administrator’s decision. 

Chairman Webber advised Mr. Duncan he has thirty days from the date he received the Board’s official order to appeal the decision to Rutherford County Superior Court.

OLD BUSINESS

None

ADJOURNMENT

Mr. Maringer made a motion to adjourn the meeting. Mr. Gibbons seconded the motion and all were in favor.

The meeting was adjourned at 5:00 p.m. The next regular meeting is scheduled for May 25, 2010 at 1:00 p.m.

ATTEST:






__________________________________________






Stephen M. Webber, Chairman

__________________________________________

Sheila Spicer, Clerk





